Introduction
Our law and legal system can and should be a vehicle through which the lives of all those resident in South Africa are enhanced through the protection and promotion of the rights guaranteed in the Bill of Rights. 1 This paper will focus on legal service delivery for the indigent by attorneys in private practice acting pro bono in civil rather than criminal matters. In this regard there have been and continue to be considerable gaps between the proper access to the civil justice imperatives of constitutional South Africa and the status quo which has existed from the advent of a democratic South Africa until the present. As has been aptly asked:
But what happened to all the justice reforms promised to us ... to provide equality before the law, such as in civil cases where cost rather than justice often remains the deciding factor? 2
The attorney and own client cost fees of private attorneys invariably far exceed the tariffs in place. However, even on the basis of the High Court tariffs it is immediately apparent that access to a lawyer in civil matters is for well-off South Africans only. In so far as section 35 of the Constitution makes special provision for fair trial rights of criminal accused, including far-reaching rights to legal representation in criminal matters (at state expense in particular circumstances), section 34 casts the net wider in providing for the right to fair judicial adjudication in all matters, including civil disputes. Brickhill interprets access to justice in the light of section 34's requirements as requiring a legal institutional framework to better serve the whole population and to make good on constitutional promises of genuine socio-economic advancement. 14 Brickhill compellingly argues that the right to a fair civil trial in section 34 imposes duties upon lawyers and law students to act pro bono.
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Budlender throws weight behind the argument that section 34's "fair public hearing" requires legal representation in certain instances. 16 He provides a formalistic argument that when one looks at section 34's wording, there is a very close correlation to the wording of Article 6, para 1 of the European Convention on Human
Rights. The European jurisprudence on Article 6, para 1, he argues, provides for the 
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For an example which does provide civil legal aid discussion see: Kemp and Pleasence 2005 Obiter 285. Cited by McQuoid-Mason 2005 Obiter 213. In this regard consider also s 9 of the Constitution which, paraphrased, refers to the guarantee of equality before the law and its fair and equal application and protection.
Mandatory versus voluntary pro bono work
There has been much debate in legal circles, both domestically and internationally, regarding the introduction of mandatory pro bono. Within the context of debating pro bono legal work it is crucial to consider whether the responsibility for doing pro bono work is or should be an individual, moral decision to be undertaken voluntarily or whether it is or should be a professional obligation which can be imposed upon each member of the profession. Essentially, is there a professional obligation to ensure that the legal needs of everyone are met without regard to the ability to pay?
This is particularly relevant in South Africa in the light of the Legal Services Sector Charter (the "Charter") 20 and the Legal Practice Bill, which seek to introduce mandatory pro bono for the legal profession. It will be submitted that the South African legal community needs to commit itself, or failing that, be it through legislation or otherwise, be compelled to provide pro bono work. It is the most marginalised, vulnerable and indigent members of our society who typically have no legal representation within the civil justice system through a lack of legal representation. A system of free legal services which does not rely solely on legal aid service providers (like Legal Aid South Africa) but harnesses a small proportion of the work time of private lawyers must have a greater positive impact in providing access to lawyers to the indigent than legal aid providers alone. Constitutional Development Minister, Mr Jeff Radebe, has echoed the rationale for this clear need in aptly stating:
Resolution of civil disputes cannot continue to be an exclusive terrain for the rich and powerful only … All South Africans must enjoy equal access and protection of the law and where necessary through adjudication by the courts. The Charter was unanimously adopted by the Law Society of South Africa on 6 December 2007 -it "illustrates the commitment of the attorneys' profession to transformation and the Charter as a binding and guiding principle to provide for an independent legal profession and to eradicate the inequalities of the past". The rules of the KwaZulu-Natal Law Society are accessible at http://bit.ly/179tRtj.
Sub-rules 27.3 and 27.4 provide the approved structures through which pro bono work may be offered. Notwithstanding the detail of Rule 27, no punitive consequence is listed for failing to meet one's pro bono obligations.
The hesitancy of the legal community in much of South Africa to embrace mandatory pro bono work is well illustrated by the aforementioned situation in KwaZulu-Natal. However, it should also be noted that a number of South African law firms (most notably the large, national firms) have mero motu undertaken to perform a great deal of voluntary pro bono work. What follows is a description of the pro bono work of certain South African firms of attorneys, and some analysis thereof.
The pro bono policy of Bowman Gilfillan attorneys commits all its lawyers to:
... make significant contributions to assist poor or otherwise disempowered persons to access justice and quality legal services; to the development of the Constitution and constitutional jurisprudence; to the clarification or resolution of legal matters of public interest and to the creation of a positive public image of the attorneys' profession, directly or by co-operating with or assisting appropriate organisations or individuals.
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In the financial year ended 28 February 2006, Bowman Gilfillan provided 8 432 hours of pro bono services at an average contribution of 34 hours per legal practitioner from candidate attorneys through to senior partners. Bowman Gilfillan's model of pro bono service delivery involves each professional staff member doing pro bono work, rather than the creation of a dedicated pro bono department, which has been the route chosen by certain other large South African firms. Whilst the appropriateness to other firms of the Bowman Gilfillan-model of pro bono work could be debated at length, its commitment to pro bono work generally is something to be emulated by other firms.
Another of South Africa's largest firms of attorneys, Edward Nathan Sonnenbergs (ENS), appears to have made a commitment to pro bono work well in excess of law society expectations. It has committed each of its attorneys to 32 hours per attorney per calendar year and pro bono hours cannot be traded for other work done. 55 As with the Bowman Gilfillan model, ENS has taken the route of its entire professional staff making a contribution to pro bono work rather than dedicating one department to the task. However, ENS has taken the bold and logical step of making its pro bono work more geographically accessible to indigent communities. This it has done by establishing a satellite office in Mitchells Plain (on the so-called "Cape Flats"). The
Mitchells Plain office co-ordinates the firm's pro bono efforts through screening From this section, on the status of pro bono work amongst South African attorneys, it is clear that there has been some hesitancy on the part of the organised profession to fully embrace pro bono work by its members. Notwithstanding the shortcomings at a law society level, a number of the large national firms have taken it upon themselves to set up quite extensive forms of pro bono work by their professional staff. The two main forms which this pro bono work in the large firms has taken are establishing exclusive pro bono departments within the firm, or supposedly prescribing hour benchmarks for each lawyer in every department.
Finally, the work of the clearing house, ProBono.Org, provides a very useful vehicle with which to harness the pro bono potential of private law firms in a far more coordinated and controlled manner.
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The Charter
Adopted by the Law Society in December 2007, the Charter states:
The legal profession undertakes to recognise the ethical obligation to carry out pro bono work and develop and enhance the pro bono system with a view to making it compulsory for all practitioners.
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The final Charter does not seek to introduce mandatory pro bono services for the legal profession. In terms of the first and second drafts of the Charter, the legal profession was to undertake to devote at least 5% of its total billing hours per month to pro bono work. Unfortunately, the final Legal Services Charter does not contain a mandatory requirement, but instead requires the profession to undertake to carry out pro bono work with a view to making it compulsory for all practitioners.
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Even if the draft Charters' proposed introduction of mandatory pro bono requirements were to be adopted, there would be a number of problems with the formulation.
Firstly, it is crucial to officially evaluate pro bono work and the quality thereof which, as Tabak argues, is far more important than "counting" pro bono time. 70 The actual effects of a mandatory pro bono programme on the delivery of legal services depend very largely on how the obligation is enforced. Unless a pro bono obligation is enforced and monitored, it may not result in the greater representation of poor people. 71 The requirement as set out in the drafts of the Legal Services Charter does not contain any guidelines as to the enforcement and monitoring of pro bono work and focuses on quantity rather than quality.
Furthermore, the requirement does not specify what type of work will constitute pro bono work for the purposes of fulfilling the requirement. While it is important to allow flexibility in any pro bono scheme and to afford legal practitioners a choice of how and where they choose to render services, 72 the failure to provide any parameters could frustrate the purpose of the provision as it may not increase access to justice for the poor. This is where a firm could pay a rand equivalent instead of performing the requisite hours.
of delivering the legal services needed. 74 Conversely, it could be argued that the obligation to serve is a personal one that should not be capable of being satisfied by a personal cheque.
A further issue with the draft formulation is that it does not provide for the possibility of exemption for a valid reason. Those who could be exempt might include practitioners over a certain age, those on maternity leave, and those on extended sick leave or family responsibility leave. It could also include those who maintain their practice licences but are engaged in some non-legal occupation.
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Notwithstanding these criticisms, the mandatory requirement contained in the drafts of the Legal Services Charter would go further than the aspirational formulation in the final Legal Services Charter. Perhaps the most telling criticism lies in the fact that the Charter remains mere words on a piece of paper, lacking the force of law or any real substance. For the Charter to have real substance it should have spelt out how many hours of pro bono would be required, and rules enacted in terms of the Charter would need to include sanctions for non-compliance.
Arguments for introducing mandatory pro bono
A number of reasons have been suggested for introducing mandatory pro bono.
What follows is a list of some of the core reasons why pro bono work by private lawyers is absolutely essential, whereafter the arguments against and for the mandatory nature will follow.
Firstly, it is argued that it is the very nature of their profession that requires lawyers to perform pro bono work, as evidenced by the embodiment of their aspirations concerning justice in their codes of professional ethics. 76 It is argued that lawyers have a special responsibility to provide legal assistance to the poor because of the profession's public commitment to justice. 77 Their role as officers of the court requires legal practitioners to assist in the administration of justice by performing compulsory pro bono services. 78 The Constitutional Court has also made reference to the "public responsibility of the organised legal profession".
79
The second argument raised is that as lawyers enjoy a profitable monopoly on the provision of legal services, it does not seem unduly burdensome to impose such an obligation in order to afford everyone in the country access to the courts. 80 the argument goes, it is in the interest of the legal community to uphold and maintain the legal profession's integrity by introducing mandatory pro bono.
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The fourth reason for mandatory pro bono is that a failure to engage in such work violates the right to access to justice expressed in section 34 of the Constitution, as argued above. Legal services are otherwise available only to those who are able and willing to pay relatively high professional charges. Low-income people are especially disadvantaged. 89 The poor often go without legal services because the monetary and other costs of using the legal system are greater than their ability to bear them.
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Millions of citizens are being denied their constitutional rights to access the legal system and those rights cannot be returned without the help of the people who have the knowledge, training, and expertise to make the legal system work -namely lawyers.
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Pro bono work is crucially necessary for granting adequate access to civil justice for so many in South Africa. This state of affairs would seem to support such work being a mandatory requirement for practicing law in this country. The aforementioned discussion lacks statistics as to the number and extent of pro bono cases in the hands of private lawyers precisely because no such statistics are available outside of organisations such as Probono.Org and a handful of large commercial firms.
Juxtapose this with the sheer volume of the need for pro bono services and it is obvious that the lack of volunteerism amongst professionals generally necessitates the imposition of a mandatory approach.
Arguments against mandatory pro bono
A number of arguments have also been raised against the implementation of mandatory pro bono, mostly by practising members of the profession. One of the most common arguments against the introduction of mandatory pro bono is the fear that it will result in a poor quality of representation for those receiving it. 92 There are essentially two aspects to this argument: firstly that mandatory pro bono work will add a reluctant or resentful attorney to an already difficult scenario.
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Where legal practitioners are required to represent a client without compensation, there is no incentive to provide a high-quality level of representation to the assigned client, and as long as the lawyer performs in a way that is minimally competent, there can also be no recourse through disciplinary action. 94 Such an assignment would technically provide "access to justice" for the client, but in form only -not in substance. 95 This would effectively defeat the purpose of introducing mandatory pro bono. Furthermore, individuals who receive pro bono services expect a willing and zealous representative and believe that they would benefit most when lawyers voluntarily enter the attorney-client relationship.
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However, Jacobs argues that this fear is in fact unfounded. Assigned lawyers would still be required to meet their ethical obligations of providing competent and zealous representation to indigent clients. Failure to do so would subject lawyers to disciplinary procedures just as a failure to provide competent representation to a paying client would trigger disciplinary action. 97 Furthermore, it is submitted that if a particular practitioner or firm consistently provided poor quality representation to pro bono clients, this would damage his/her representation with paying clients and would thus be contrary to the best interests of the practitioner himself/herself. Thus self-preservation could serve to motivate the legal practitioner into providing quality legal services to indigent clients.
The second aspect of the quality argument is that it is contrary to the interests of justice, as the poor will be subjected to a horde of lawyers who are incompetent to The fear of setting incompetent lawyers loose on the already disadvantaged poor raises a concern which prima facie appears legitimate. However, Jacobs argues that there would be little difference between the effectiveness of this system and that of employing for the same purpose a recent law school graduate who may have limited competency in doing many things that experienced lawyers do every day. Yet most graduates can build on what they know, assisted by more experienced lawyers, to carry out many routine legal tasks in a reasonably satisfactory manner. 100 In the same way, the attorneys in pro bono matters would be able to seek advice from colleagues with more experience and expertise in that particular field of law.
Another possibility would be the provision of supervision and resources to lawyers unskilled in the area of law to which they are donating their time. 101 Or training sessions for participating lawyers could be offered, possibly calculated into the time requirements in the mandatory provisions. 102 This would also give legal practitioners an opportunity to expand their fields of knowledge and experience and hone their legal skills. Furthermore, if a clearing-house model (as described above) were to be adopted, then legal practitioners could be forwarded matters which match their field of expertise rather than matters in some field in which they have no experience or knowledge. ProBono.Org, for example, provides the facility of ʺlaw clinicsʺ at the magistrate's court on a weekly basis, where attorneys volunteer their time to assist clients directly with legal advice. These include a refugee clinic, a maintenance clinic, a divorce clinic and so on. The attorneys receive the requisite training in that field and access the clients directly at these morning clinics.
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The second argument is that a mandatory pro bono work plan is a form of conscription and amounts to an unworkable tax. 104 Furthermore, as with all taxes, the producer (the lawyer) is likely to pass the cost of the tax on to his consumers (the clients). The result of the plan would be to increase the costs of legal services to other clients. 105 While an increase in legal fees could probably be absorbed with relative ease by large companies, this would particularly disadvantage those who are just above the minimum threshold for being eligible for pro bono services, as they would then be unable to afford the increased fees.
The third reason that has been suggested is related to the second reason, and is that mandatory pro bono work is at best an inefficient way to deliver the very specialised kind of legal services that poor people need. 106 The most common and critical problems facing the poor require the aid of a lawyer who works on a day-today basis with the complex and ever changing maze of statutes and regulations that govern matters relating to poverty. 107 One of the suggested alternatives is that a Rand contribution should be used to employ poverty law specialists, who could provide more and better service. 108 Funds for the provision of the training, back up, and support of thousands of lawyers compelled to offer pro bono services might better be spent in hiring poverty law specialists to do the job. 109 Such funds could be gathered from society as a whole in the form of a tax, rather than from the legal profession exclusively. This would mollify the critics who argue that lawyers should not be held responsible for a pervasive social problem which requires a solution from society as a whole. 110 It is unfair to impose such a duty on lawyers, they say, if other D HOLNESS
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150 / 536 professions do not have corresponding unpaid responsibilities, and society as a whole should serve, not just lawyers.
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The fourth suggested reason for not introducing mandatory pro bono requirements is that if poor people have access to lawyers at the same level as paying clients, there will be an explosion of litigation which will force the already crowded dockets of the courts to collapse. 112 However, it is submitted that this reason has little merit.
Firstly, the implicit (although unstated) conclusion is that poor people should be excluded from the process so that the process can continue to function to the benefit of those with means. This is as close to a statement that the rights of the poor are not important as one can find. 113 It is submitted that this would be an unreasonable and unjustifiable limitation of the right to dignity, equality and access to court of poor people, and is not acceptable in our new constitutional dispensation.
Secondly, just because legal practitioners would be required to provide pro bono services does mean that they would be required to take each and every matter to court. If the legal practitioner believes that a claim has no merit, then he/she would be required to advise the client of this fact.
The fifth argument is that mandatory pro bono requirements pose substantial practical problems. For example, Kruuse's 114 research in the Grahamstown region found a high proportion of attorneys ignorant as to their pro bono requirements in terms of the Cape Law Society's rules. Furthermore, this research showed an absolute lack of monitoring by the Law Society into compliance by its members, and no penalties in place for non-compliance. The same research into the Eastern Cape Society of Advocates showed that the Society had been experimenting with the performance of a minimum of two days' pro bono service per annum -however, this also was not being enforced. In principle, pro bono work should be voluntary, but given the situation of access to justice in South Africa, I think it has to be mandatory. …we have such a constitutional crisis here. I believe that the legal profession can't have a monopoly on the legal system without giving back to the community.
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Most of these arguments against mandatory pro bono work can be reduced to a fear of the delivery of inefficient, impractical, conscriptive, unworkable, costly and bad quality legal services to non-paying clients. bound by their respective Law Societies' rules of ethics, and these can be enforced against bad service, whether the client is paying or not.
Academic opinion on mandatory pro bono
Academic opinion on mandatory pro bono work is divided, but the majority appears to oppose mandatory service. Jacobs argues that if the profession wants to provide a measure of social justice to the poor, mandatory pro bono work will not accomplish this goal. Such an approach encourages legal practitioners to undertake pro bono work rather than forcing them to do so.
Conclusion
Associate Justice Ruth B Ginsburg of the United States Supreme Court aptly described the principles around pro bono work in the words of the former American Bar Association's President Michael S Grego, viz.:
... a recommitment to the noblest principles that define the profession: providing legal representation to assist the poor, disadvantaged and underprivileged; and performing public service that enhances the common good.
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Unquestionably pro bono work is indeed something to support; the question remains what is the best form for pro bono work to take? There is some major opposition to the introduction of a mandatory pro bono requirement in South Africa, even though there are some notable exceptions within a small number of large law firms.
Furthermore, there are also problems with regard to the current formulation of the pro bono requirement in terms of the draft Legal Services Charter. Some possible alternatives have been suggested, but if mandatory pro bono is to be successfully implemented in South Africa, then there needs to be enforcement and regulation mechanism in place in order to ensure that the quality of the service provided is of a sufficient standard to ensure access to justice for the poor.
However, it is submitted that even if mandatory pro bono is not the best solution for the legal needs of the poor, it is undisputed that members of the legal profession owe a duty of public service which embraces the provision of equal access to justice. 140 The norms applicable to lawyers must do more than constrain conduct that is contrary to the public good. There is a growing perception that, in spite of South Africa having one of the best Constitutions in the world, its legal practitioners are losing their consciences.
Whereas the Constitution has created many opportunities for the use of law to promote social justice and democracy, there are probably fewer lawyers practising in this area than was the case under apartheid... There was a sense of mission and moral duty. Possible constitutional imperatives for the provision of free legal services in civil matters are highlighted. An important part of the paper is a reflection on some of the pro bono work being conducted by private firms of attorneys. The paper
